Fall 1998
MID-YEAR EXAMINATION
TORTS
PROFESSOR RUSSELL
INSTRUCTIONS:
1. DEADLINE: This is a six-hour examination due by 4:00 pm on 17 December 1998. If you
return the exam after 4:00 pm, you get zero points for the exam. NO EXCUSES.
2. HONOR CODE: The full text of the Honor Code is as follows:
HONOR CODE: The study of law is an integral part of the legal profession. Students engaged
in legal studies should learn the proper ethical standards as part of their education. All
members of the legal profession recognize the need to maintain a high level of professional
competence and integrity. A student at The University of Texas at Austin School of Law is
expected to adhere to the highest standard of personal integrity. Each student is expected to
compete honestly and fairly with his or her peers. All law students are harmed by unethical
behavior by any student. A student who deals dishonestly with fellow law students may be
dishonest in the future and harm both future clients and the legal profession. Under the honor
system, the students must not tolerate unethical behavior by their fellow students. A student
who knows of unethical behavior of another student is under an obligation to take the steps
necessary to expose this behavior. Students in The University of Texas at Austin School of
Law are governed by the Institutional Rules on Student Services and Activities. Students may
be subject to discipline for cheating, plagiarism, and misrepresentation.
3. OPEN-BOOK: This is an open-book, take-home examination. Your answer must be of your
own composition. You may work on this examination wherever you wish, and you may consult
any written material that you wish. However, you violate the Honor Code if you show or
distribute this examination to anyone at all before you turn in your answers, and you violate
the Honor Code if you discuss this examination with anyone before you turn in your answer.
4. EXAM NUMBER: Please put your exam number on each page. The easiest way to do this is
to put the exam number in a header on each page. Do not put your name anywhere on the
exam.
5. LENGTH: This examination consists of three sections on 1 pages. Your job is to produce
printed--that is, not hand-written--answers that total no more than 2,500 words. Each

question specifies the maximum number of words that you may use to answer a question.
6. SPACING: You may single-space or double-space your answers, as you prefer.
7. WEIGHT: For grading purposes, the sections and questions are weighted according to the
maximum number of words allowed for each section. You should divide your time with these
weights in mind.
8. SHORT ANSWERS: The first section consists of ten (10) short-answer questions. For each,
you should supply an answer totaling not more than 50 words. For Section One, you should
answer each question and offer a brief explanation of your answer. You should print your
answers to questions 1-10 with just a line or two between answers. That is, do not use a new
sheet of paper for each answer.
9. MEDIUM ANSWERS: The second section has two questions that require longer answers.
Your answers may be up to but not longer than 500 words. Please begin each of these
answers on a new sheet of paper.
10. LONG ANSWER: The third section is longer and you may use up to 1,000 words to answer
this question. Please begin this answer on a fresh sheet of paper.
11. HOW TO ANSWER: In answering each question, use judgment and common sense.
Emphasize the issues that are most important. Do not spend too much time on easy or trivial
issues at the expense of harder ones. If you do not know relevant facts or relevant legal
doctrine, indicate what you do not know and why you need to know it. You must connect your
knowledge of contract law with the facts before you. Avoid lengthy and abstract summaries of
general legal doctrine. Discuss all plausible lines of analysis. Do not ignore lines of analysis
simply because you think that, clearly, a court would resolve an ambiguous question one way
rather than another.
12. CONCISION: Quality, not quantity is desired. Think through your answer before you
begin to write. You have a lot of time to write relatively brief answers. Concision will win you
points.
13. YOURS TO KEEP: You may keep your copy of the exam questions.
14. CHEATING: If, in preparing for this examination you have violated the Honor Code, or if,
during this examination, you violate the Honor Code, the best course of action is for you to
report to the Assistant Dean of Student Affairs immediately after this examination ends.
15. Good luck: You're a fine group of students. Enjoy your break.
(Section One Begins on Next Page.)

Section One
(500 words: 10 answers @ 50 words/answer)
1.
(50 words) On Monday, a psychotherapy patient tells her psychotherapist that she
(the patient) plans to put her sister-in-law's baby on the railroad tracks at 55th and Wabash
Avenue at 5:30 p.m. on the following Friday. The psychotherapist does nothing. That Friday,
a train runs over the sister-in-law's baby at the specified time and place. May the
psychotherapist be found liable?
2.

(50 words) You work as a clerk in a state supreme court. The justice for whom

you work would like your strongest argument against the state adopting Rowland v. Christian
(CA, 1968). What is your argument?
3.

(50 words) A 12-year-old girl drove a motor boat across the plaintiff's fishing line,

which caused the reel to fly off the fishing rod. The reel hit the fisher's eyeglasses, which
caused injury to the fisher's eye. To what standard of care will the 12-year-old girl be held?
4.

(50 words) Professor Leslie Bender suggests that "[w]e could convert the present

standard of 'care of a reasonable person under the same or similar circumstances' to a
standard of 'conscious care and concern of a responsible neighbor or social acquaintance for
another under the same or similar circumstances.'" Describe how one of the cases from the
casebook would come out differently if we applied Professor Bender's standard.
5.

(50 words) Bachek Tedla was deaf (See Tedla v. Ellman, Franklin & Rabin, Tort Law

and Alternatives, p. 66). If he had been walking alone, how would the New York Court of
Appeals's opinion in the case have been different?

6.

(50 words) What is the role of custom in determining negligence?

7.

(50 words) Distinguish Negri v. Stop and Shop, Inc. and Gordon v. American

Museum of Natural History. (See Franklin & Rabin, Tort Law and Alternatives, pp. 76-77).
8.

(50 words) In 1972, Richard Posner wrote: "Perhaps, then, the dominant function

of the fault system is to generate rules of liability that if followed will bring about, at least
approximately, the efficient--the cost-justified--level of accidents and safety." Explain what
Posner meant by this.
9.

(50 words) Does the Collateral Source Rule mean that an insurance company can

reclaim money from its policyholder if the policyholder wins a judgment against the person who
caused the policyholder's injury?
10.

(50 words) The California Supreme Court justices decided Ybarra v. Spagnard in

1944. In the 54 years since then, have changes in discovery practices weakened or
strengthened the rationale for the holding in that case?

END OF SECTION ONE
SECTION TWO
(1,000 words: 2 answers @ 500 words/answer)
11. (500 words) Consider, for the last time, Liebeck v. McDonald's.
A. If the following statute applied to Ms. Liebeck's suit, would she have received punitive

damages? (Hint: focus carefully on the definitions in the statute.)
B. Assume that she would have received punitive damages. Under the terms of
the following statute, what would the dollar amount of the punitive award have
been?
CHAPTER 41. EXEMPLARY DAMAGES

§ 41.001. Definitions In this chapter:
(1) "Claimant" means a party, including a plaintiff, counterclaimant, cross- claimant, or
third-party plaintiff, seeking recovery of exemplary damages. In a cause of action in
which a party seeks recovery of exemplary damages related to injury to another person,
damage to the property of another person, death of another person, or other harm to
another person, "claimant" includes both that other person and the party seeking
recovery of exemplary damages.
(2) "Clear and convincing" means the measure or degree of proof that will produce in the
mind of the trier of fact a firm belief or conviction as to the truth of the allegations
sought to be established.
(3) "Defendant" means a party, including a counterdefendant, cross-defendant, or thirdparty defendant, from whom a claimant seeks relief with respect to exemplary damages.
(4) "Economic damages" means compensatory damages for pecuniary loss; the term

does not include exemplary damages or damages for physical pain and mental anguish,
loss of consortium, disfigurement, physical impairment, or loss of companionship and
society.
(5) "Exemplary damages" means any damages awarded as a penalty or by way of
punishment. "Exemplary damages" includes punitive damages.
(6) "Fraud" means fraud other than constructive fraud.
(7) "Malice" means:
(A) a specific intent by the defendant to cause substantial injury to the claimant;
or
(B) an act or omission: (i) which when viewed objectively from the standpoint of
the actor at the time of its occurrence involves an extreme degree of risk,
considering the probability and magnitude of the potential harm to others; and (ii)
of which the actor has actual, subjective awareness of the risk involved, but
nevertheless proceeds with conscious indifference to the rights, safety, or welfare
of others.
§ 41.002. Applicability
(a) This chapter applies to any action in which a claimant seeks exemplary damages
relating to a cause of action.

(b) This chapter establishes the maximum exemplary damages that may be awarded in
an action subject to this chapter, including an action for which exemplary damages are
awarded under another law of this state. This chapter does not apply to the extent
another law establishes a lower maximum amount of exemplary damages for a particular
claim.
(c) Except as provided by Subsections (b) and (d), in an action to which this chapter
applies, the provisions of this chapter prevail over all other law to the extent of any
conflict.
(d) Notwithstanding any provision to the contrary, this chapter does not apply to Section
15.21, Business & Commerce Code (Texas Free Enterprise and Antitrust Act of 1983), an
action brought under the Deceptive Trade Practices- Consumer Protection Act
(Subchapter E, Chapter 17, Business & Commerce Code) except as specifically provided
in Section 17.50 of that Act, or an action brought under Chapter 21, Insurance Code.
§ 41.003. Standards for Recovery of Exemplary Damages
(a) Except as provided by Subsection (c), exemplary damages may be awarded only if
the claimant proves by clear and convincing evidence that the harm with respect to which
the claimant seeks recovery of exemplary damages results from:
(1) fraud;

(2) malice; or
(3) wilful act or omission or gross neglect in wrongful death actions brought by or
on behalf of a surviving spouse or heirs of the decedent's body, under a statute enacted
pursuant to Section 26, Article XVI, Texas Constitution. In such cases, the definition of
"gross neglect" in the instruction submitted to the jury shall be the definition stated in
Section 41.001(7)(B).
(b) The claimant must prove by clear and convincing evidence the elements of exemplary
damages as provided by this section. This burden of proof may not be shifted to the
defendant or satisfied by evidence of ordinary negligence, bad faith, or a deceptive trade
practice.
(c) If the claimant relies on a statute establishing a cause of action and authorizing
exemplary damages in specified circumstances or in conjunction with a specified culpable
mental state, exemplary damages may be awarded only if the claimant proves by clear
and convincing evidence that the damages result from the specified circumstances or
culpable mental state.
§ 41.004. Factors Precluding Recovery
(a) Except as provided by Subsection (b), exemplary damages may be awarded only if
damages other than nominal damages are awarded.
(b) A claimant may recover exemplary damages, even if only nominal damages are

awarded, if the claimant establishes by clear and convincing evidence that the harm with
respect to which the claimant seeks recovery of exemplary damages results from malice
as defined in Section 41.001(7)(A). Exemplary damages may not be awarded to a
claimant who elects to have his recovery multiplied under another statute. . . .
§ 41.008. Limitation on Amount of Recovery
(a) In an action in which a claimant seeks recovery of exemplary damages, the trier of
fact shall determine the amount of economic damages separately from the amount of
other compensatory damages.
(b) Exemplary damages awarded against a defendant may not exceed an amount equal
to the greater of:
(1)

(A) two times the amount of economic damages; plus
(B) an amount equal to any noneconomic damages found by the jury, not to
exceed $750,000; or

(2) $200,000.
(c) Subsection (b) does not apply to a cause of action against a defendant from whom a
plaintiff seeks recovery of exemplary damages based on conduct described as a felony in
the following sections of the Penal Code if, except for Sections 49.07 and 49.08, the
conduct was committed knowingly or intentionally:

(1) Section 19.02 (murder);
(2) Section 19.03 (capital murder);
(3) Section 20.04 (aggravated kidnapping);
(4) Section 22.02 (aggravated assault);
(5) Section 22.011 (sexual assault);
(6) Section 22.021 (aggravated sexual assault);
(7) Section 22.04 (injury to a child, elderly individual, or disabled individual);
(8) Section 32.21 (forgery);
(9) Section 32.43 (commercial bribery);
(10) Section 32.45 (misapplication of fiduciary property or property of financial
institution);
(11) Section 32.46 (securing execution of document by deception);
(12) Section 32.47 (fraudulent destruction, removal, or concealment of writing);
(13) Chapter 31 (theft) the punishment level for which is a felony of the third
degree or higher;

(14) Section 49.07 (intoxication assault); or
(15) Section 49.08 (intoxication manslaughter).
(d) In this section, "intentionally" and "knowingly" have the same meanings assigned
those terms in Sections 6.03(a) and (b), Penal Code.
(e) The provisions of Subsections (a) and (b) may not be made known to a jury by any
means, including voir dire, introduction into evidence, argument, or instruction.
...
§ 41.010. Considerations in Making Award
(a) Before making an award of exemplary damages, the trier of fact shall consider the
definition and purposes of exemplary damages as provided by Section 41.001.
(b) The determination of whether to award exemplary damages and the amount of
exemplary damages to be awarded is within the discretion of the trier of fact.

§ 41.011. Evidence Relating to Amount of Exemplary Damages
(a) In determining the amount of exemplary damages, the trier of fact shall consider
evidence, if any, relating to:

(1) the nature of the wrong;
(2) the character of the conduct involved;
(3) the degree of culpability of the wrongdoer;
(4) the situation and sensibilities of the parties concerned;
(5) the extent to which such conduct offends a public sense of justice and
propriety; and
(6) the net worth of the defendant.
(b) Evidence that is relevant only to the amount of exemplary damages that may be
awarded is not admissible during the first phase of a bifurcated trial.
12. (500 words) Identify and define the principal goals of tort damages. Give an example,
drawn from the reading, of the application of each goal. What is the importance of the various
goals in relationship to each other? Is there a hierarchy among the goals? In practice, how
well does the system of civil litigation meet these goals?

END OF SECTION TWO
Section Three

(1,000 words: 1 answer @ 1,000 words/answer)
13. (1,000 words) While driving his car last weekend, Dawkins hit Pam and her 5-year-old

son Sonny while Pam and Sonny were crossing a street on foot.
Sonny is now hospitalized and in a coma. Sonny's doctors think that Sonny has a 25
percent chance of living. The doctors also predict that if Sonny does survive, then he will
probably be unable to walk without using a cane due to the severity of the injury to both of his
legs and also his brain. There is, however, some chance that if he regains consciousness, he
may lead a full, normal life without any residual disability from the injury that Dawkins caused.
Pam suffered a comparatively minor injury. She broke her left arm. Specifically, one of
the bones of her forearm is broken at her elbow. This fracture, known as a radial head
fracture, will keep her in a cast for a week. After one week, the doctor will remove the cast
and allow her arm to heal without her having to wear a cast. She can expect to recover fully or
nearly so. She may lose a few degrees of extension; that is, she may not be able to straighten
her arm quite completely after healing and physical therapy.
The injury took place in the state of Ames, one of the 51 states in the United States.
Pam and Sonny are visiting Ames from northern California, where Pam and Sonny have lived
their entire lives. Pam and Sonny were doing some holiday shopping in the shopping district of
the town of Metropole. They crossed the street at a crosswalk, which the city of Metropole had
marked with signs and by painting lines on the street, although there was no stoplight. Such
crosswalks were entirely typical in northern California and fairly ordinary in the state of Ames.
In California, Pam is accustomed to cars stopping for pedestrians in crosswalks. The
cultural practice in northern California is that when a pedestrian steps into the street where

there is a marked pedestrian walkway, drivers will stop to let them cross whether or not there
is a stoplight at the crosswalk. This cultural practice operates in conjunction with the following
section from the California Motor Vehicle Code:
§ 21950. Right-of-way at crosswalks
(a) The driver of a vehicle shall yield the right-of-way to a pedestrian crossing the
roadway within any marked crosswalk or within any unmarked crosswalk at an
intersection, except as otherwise provided in this chapter.
(b) The provisions of this section shall not relieve a pedestrian from the duty of using due
care for his or her safety. No pedestrian shall suddenly leave a curb or other place of
safety and walk or run into the path of a vehicle which is so close as to constitute an
immediate hazard. No pedestrian shall unnecessarily stop or delay traffic while in a
marked or unmarked crosswalk.
(c) The provisions of subdivision (b) shall not relieve a driver of a vehicle from the duty
of exercising due care for the safety of any pedestrian within any marked crosswalk or
within any unmarked crosswalk at an intersection.
Pam saw Dawkins's car approaching as she and Sonny stepped into the crosswalk, but
Pam could see that Dawkins's car was far enough away that the driver could stop the car well
before the crosswalk. Pam did not realize that in the state of Ames, the cultural practice of
pedestrians and drivers is different than in California. Ames's drivers generally expect

pedestrians to stay out of the crosswalks when a car is approaching, and Ames's drivers are
unaccustomed to yielding to pedestrians. Likewise, Ames's pedestrians are more wary than
California pedestrians when crossing the street.
As in California, there is an Ames statute that addresses the relative entitlements of
drivers and pedestrians. The relevant part of this statute is as follows:
§ 552.003. Pedestrian Right-of-Way at Crosswalk
(a) The operator of a vehicle shall yield the right-of-way to a pedestrian crossing a
roadway in a crosswalk if:
(1) no traffic control signal is in place or in operation; and
(2) the pedestrian is:
(A) on the half of the roadway in which the vehicle is traveling; or
(B) approaching so closely from the opposite half of the roadway as to be in
danger.
(b) Notwithstanding Subsection (a), a pedestrian may not suddenly leave a curb or other
place of safety and proceed into a crosswalk in the path of a vehicle so close that it is
impossible for the vehicle operator to yield.
(c) The operator of a vehicle approaching from the rear of a vehicle that is stopped at a

crosswalk to permit a pedestrian to cross a roadway may not pass the stopped vehicle.
Although Dawkins was driving no faster than the speed limit, he failed to stop the car in
time and ran his car into Sonny. Sonny was holding his mother's hand while walking a step in
front of her. Dawkins's car did not hit Pam, because she was one step behind Sonny.
However, the shock of seeing the car hit her son caused Pam to pass out, and when she hit the
ground, she broke her arm.
I would like you to analyze the Pam and Sonny's situation. Is Dawkins liable for their
injuries? Assume that causation is not an issue; that is, assume that Dawkins's actions satisfy
the legal requirements for causation. I also want you to focus on the damages that Pam and
Sonny might want to try to recover. Even if you have concluded that Dawkins is not liable, you
should discuss the question of damages fully.
END OF SECTION THREE
END OF EXAMINATION

